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THURSDAY, APRIL 23, 1953 


Unirep States SENATE, 
SUBCOMMITTEE OF THE 
CoMMITTEE ON THE JUDICIARY, 
Washington, D. C. 
The subcommittee met at 10 a. m., pursuant to call, in Room 424, 
Senate Office Building, Senator Pat McCarran presiding. 
Present: Senator McCarran. 
Also present: J. G. Sourwine, subcommittee counsel. 
Senator McCarran. The committee will come to order. 
We have before us Senate bill 251 to amend section 1923 (a) of title 
28, United States Code, relating to docket fees. 
The bill will be inserted in the record at this point. 
(The bill referred to follows:) 


[S. 251, 83d Cong., 1st sess.] 
A BILL To amend section 1923 (a) of title 28, United States Code, relating to docket fees 


Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, That the first item listed in section 1923 (a) of 
title 28, United States Code, is amended to read as follows: 

“$20 on trial or final hearing (including a default judgment whether 
entered by the court or by the clerk) in civil, criminal, or admiralty cases, 
except that in cases of admiralty and maritime jurisdiction where the 
libellant recovers less than $50 the proctor’s docket fee shall be $10;’’. 


Senator McCarran. Notice of hearing was given on April 10, 1953, 
by publication in the Congressional Record. The notice of hearing 
will be inserted in the record. 

(The notice of hearing follows:) 


NoricE oF HEARING 


Mr. McCarran. Mr. President, on behalf of the standing Subcommittee on 
Improvements In Judicial Machinery, of the Committee on the Judiciary; I 
desire to give notice that a public hearing has been scheduled for Tuesday, April 
23, 1953, at 10 a. m., in room 424, Senate Office Building, on S. 251, to amend 
section 1923 (a) of title 28, United States Code, relating to docket fees. Persons 
desiring to be heard should notify the committee so that a schedule can be prepared 
for those who wish to appear and testify. The subcommittee consists of myself, 
chairman, the Senator from Utah (Mr. Watkins), and the Senator from Idaho 
(Mr. Welker). 


Senator McCarran. Telegraphic notice was given as of the date of 
April 11, 1953, to a number of persons. A copy of the telegraphic 
notice will be inserted in the record. 

(The telegraphic notice follows:) 
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{Telegram ] 
Apri. 11, 1953. 
WiiuraMm L. E tis, 
President, the Federal Bar Association, 
Washington 16, D. C.: 

Subcommittee hearings on S. 251, to amend section 1923 (a) of title 28, United 
States Code, relating to docket fees, have been scheduled for Thursday, April 23, 
1953, at 10 a. m., in room 424, Senate Office Building. Please advise whether you 
or a representative will attend. 

Pat McCarRAN, 
Chairman of Subcommittee. 

Same wire to: Robert G. Storey, president, American Bar Association, Dallas, 
Tex.; Henry P. Chandler, Director, Administrative Office of United States Courts, 
Washington, D. C.; Hon. Herbert Brownell, Jr., the Attorney General, Washing- 
ton, D. C. 

Senator McCarran. Additional telegrams were sent to Judge Laws 
and Preston King, president of the District Bar. Copies of those wires 
will be inserted in the record. 

(The telegrams referred to follow:) 

[Telegrams] , 
Apri. 11, 1953. 
Judge Bouitna J. Laws, 
Chief Judge, United States District Court, 
Washington, D. C.: 

Subcommittee hearings on S. 251, to amend section 1923 (a) of title 28, United 
States Code, relating to docket fees, have been scheduled for Thursday, April 23, 
1953, at 10 a. m., in room 424, Senate Office Building. Please advise whether 
you or a representative will attend. 

Pat McCarRAN, 
Chairman of Subcommittee. 


Apriu 11, 1953. 
Preston C. Kina, Jr., 
President, District of Columbia Bar Association, 
Washington, D. C.: 

Subcommittee hearings on S. 251, to amend section 1923 (a) of title 28, United 
States Code, relating to docket fees, have been scheduled for Thursday, April 23, 
1953, at 10 a. m., in room 424, Senate Office Building. Please advise whether 
you or a representative will attend. 

Pat McCarran, 
Chairman of Subcommittee. 


Mr. Sourwine. There is a telegram, Mr. Chairman, from the 
American Bar Association indicating that its representatives will not 
attend these hearings. 

Senator McCarran. That telegram will be inserted in the record. 

(The telegram follows:) 

Cuicaco, Itu., April 15, 1953. 
Senator Par McCarran, 
Senate Office Building, Washington, D. C. 

Our representatives will not attend subcommittee hearings on S, 251, on which 
we have no official position, but which we are referring to Albert E. Genner, Jr., 
Chicago, for study and report. Appreciate your thoughtfulness. 

AMERICAN Bar ASSOCIATION. 

Senator McCarran. Anything else? 

Mr. Sourwine. There is a letter from Judge Bolitha J. Laws, 
indicating that he probably would not be here and we have telephone 
advice this morning that Judge Laws will not attend. 

Senator McCarran. That will be inserted in the record. 

(The letter referred to follows:) 
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Unitep Srates Districr Court ror THE District oF COLUMBIA, 


April 14, 1958. 


In re S. 251, a bill to amend section 1923 (a) of title 18, United States Code, relating 
to docket fees. 
Hon. Par McCarran, 
United States Senate, Washington, D. C. 


Dear Senator McCarran: I appreciate very much your telegraphic advice 
that subcommittee hearings on the above-mentioned bill have been scheduled for 
Thursday of next week in Room 424, Senate Office Building. I note you ask 
whether I or some other representative of the court will attend. 

Since the bill is one in which the lawyers primarily have an interest and the sole 
function of the court would be to assess the costs mentioned in the bill, there seems 
to be no need to have a representative of the court present at the hearing. On the 
other hand, if you feel a representative of the court might be of some assistance 
in giving information to the subcommittee we shall be glad to have one present. 
Please advise me further in the event you wish me to designate someone to attend. 

With cordial personal wishes, 

Very sincerely yours, 
BourrHa J. Laws. 


Mr. Sourwine. There is a memorandum here from the clerk of the 
committee to the effect that Mr. William L. Ellis, president of the 
Federal Bar Association, telephoned that in connection with these 
hearings his association had no views on the subject and that he would 
not attend. 

There is, sir, a letter in the nature of a report from the Department 
of Justice, signed by Mr. William P. Rogers, Deputy Attorney Gen- 
eral, favoring enactment of the bill. 

Senator McCarran. That will be inserted in the record. 

(The letter follows:) 

Aprit 17, 1953. 
Hon. WiLutAM LANGER, 
Chairman, Committee on the Judiciary, 
United States Senate, Washington, D. C. 

Dear SENATOR: This is in response to your request for the views of the Depart- 
ment of Justice concerning the bill (S. 251) to amend section 1923 (a) of title 28, 
United States Code, relating to docket fees. 

Section 1923 (a) of title 28, relates to the taxation as costs of attorney’s and 
proctor’s docket fees in courts of the United States. In pertinent part it provides 
that such fees shall be taxed as follows: ‘$20 on trial or final hearing in civil, 
criminal or admiralty cases, except’’. 

The bill would amend the quoted matter by inserting after the word “hearing” 
a parenthetical expression reading ‘“‘including a default judgment whether entered 
by the court or by the clerk.” 

Whether or not a default judgment constitutes a ‘‘final hearing’? within the 
contemplation of the statute has been the subject of considerable question. If 
so, a further question arises as to whether a default judgment when entered by a 
court clerk pursuant to the provisions of rule 55 (b) (1) of the Federal Rules of 
Civil Procedure is a “final hearing.’’ This bill will make it clear that a default 
judgment, irrespective or whether entered by the court or the clerk, is a “final 
hearing”’ so as to permit the taxation of a $20 docket fee in a bill of costs. 

Accordingly, the Department of Justice finds no objection to the enactment of 
the bill. 

The Bureau of the Budget has advised that there is no objection to the sub- 
mission of this report. 

Sincerely, 


, 


Witt1aM P. Roaers, 
Deputy Attorney General. 
Mr. Sourwine. There is a report from the New York County 
Lawyers’ Association recommending approval of the bill. 
Senator McCarran. That letter will be inserted in the record. 
(The letter follows:) 
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New York County LAwyers’ ASSOCIATION, 
CoMMITTEE ON FEDERAL LEGISLATION, 
New York, March 6, 1953. 


REPORT OF COMMITTEE ON THE FEDERAL COURTS ON S. 251 (SAME AS H. R. 6317), 
WHICH SEEKS TO AMEND SECTION 1923 (A) OF TITLE 28, UNITED STATES CODE, IN 
RELATION TO DOCKET FEES 


Recommendation: Approval 

This amendment would avoid the necessity of a judicial ruling each time a 
default judgment was obtained to determine whether such default was a final 
hearing within the meaning of the section. 

A final hearing is necessary in order to docket the fees of $20, but the question 
always arises as to whether a default judgment can be considered a final hearing. 
In the recent case of U.S. v. Bowden (C. A., D. C. 1950 (182 F. 2d 251)), it was 
stated: 

“Entry of a default judgment in an action for the balance due on a note was & 
‘final hearing’ within the meaning of this section providing that attorneys in 
courts of the United States may be taxed $20 on final hearing in civil cases.” 

lhe above indicates that the courts are being burdened with litigation as to 
whether a default judgment constitutes a final hearing. The amendment will 
obviate this situation with a concurrent saving of time and money, both for the 
litigants and the courts 

Respectfully submitted 

CoMMITTEE ON THE FEDERAL Courts. 

Senator McCarran. There is a letter from Mr. Henry P. Chandler, 
Director of the Administrative Office of the United States Courts, 
dealing with this bill and enclosing an excerpt of the report of the 
Committee on Revision of the Criminal and Judicial Codes dealing 
with the bill and recommending its approval. This will be inserted 
in the record. 

(The letter referred to follows 


ADMINISTRATIVE OFFICE OF THE UNITED STATES CowuRTs, 
Washington, D. C., April 14, 1953. 
Hon. Pat McCarRRAn, 
Senate O fice Building, Washington, oe 

Dear Senator McCarran: I thank vou for informing me of the hearing to be 
held on Thursday, April 23, 1953, on a bill to amend section 1923 (a) of title 28 
of the United States Code, relating to docket fees (S. 251). I shall be unable to 
attend the hearing. But I am glad to inform you that this is a bill which the 
Judicial Conference of the United States has considered and recommends. 

The opinion of the Judicial Conference was requested by the chairman of the 
Committee on the Judiciary of the House of Representatives of the last Congress. 
The Judicial Conference referred the matter to its committee on revision of the 
criminal and judicial codes of which Circuit Judge Albert B. Maris of Philadelphia 
is chairman. The committee presented a report which the Judicial Conference 
approved at its recent meeting in March of this year. 

The effect of the amendment is to make clear that the $10 docket fee allowed 
to winning counsel by section 1923 (a) of title 28 of the United States Code is 
allowable upon the entry of a default judgment whether entered by the court or 
by the clerk. The measure was proposed in the previous Congress by the De- 
partment of Justice. The committee of the Judicial Conference cited various 
decisions interpreting the present provision and said that the question would 
seem to be rather well settled, that it applies to default judgments. The com- 
mittee, however, concluded its statement in the matter by saying that there 
still appeared to be confusion on the point in many districts which would be 
eliminated by the passage ol the bill Accordingly the committee recommended 
that the Judicial Conference recommend the enactment of the bill and the Judicial 
Conference did so 

An excerpt of the report of the committee relating to this measure is attached. 
The committee in addition to Judge Maris as chairman consists of District 
Judges Clarence G. Galston of the eastern district of New York and William F. 
Smith of the district of New Jersey 4 

With kind regards, I am, 

Sincerely yours, 
Henry P. CHANDLER. 
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ExcerPT FroM A REPORT OF THE COMMITTEE ON REVISION OF CRIMINAL AND 
JupIcIAL CopEs, PRESENTED TO THE JUDICIAL CONFERENCE OF THE UNITED 
STATES AT A SpEcIAL Meerinc HELD Marcu 26-27, 1953, on H. R. 6317, 
82p CONGRESS 


This bill would amend section 1923 of title 28, United States Code, so as to 
make clear that the $20 docket fee allowed to winning counsel on trial or final 
hearing in civil, criminal, and admiralty cases shall be allowable upon the entry 
of a default judgment whether entered by the court or by the clerk. The bill 
has been proposed by the Department of Justice which stated in a letter to the 
House committee: 

‘‘Although the Department of Justice has been of the view that all default 
judgments are final hearings within the contemplation of section 1923, irrespective 
of whether they are entered by judges or by clerks, and although this view of the 
Department has been supported generally in the courts, it is considered advisable 
to so clarify the section as to eliminate the possibility of any further controversy 
with respect to its scope.”’ 

It appears that the Department is right in saying that its view has been gen- 
erally supported by the courts. Thus it has been held that a decree pro confesso 
under the former equity practice constituted a final hearing (Andrews v. Sole. 
C. C. N. D. N. Y. 1884 (Wallace, C. J.), 20 F. 410; Wooster v. Handy, C. C. 5. D. 
N. Y. 1885 (Blatchford, C. J.), 23 F. 49; Partee v. Thomas, C. C. W. D. Tenn. 
1886 (Hammond, D. J.), 27 F. 429; Peerless Light Co. v. Leviton, D. C.S. D. N. Y. 
1916 (A. N. Hand, D. J.), 247 F. 606; The Bluefields, D. C.S. D. Ala. 1921 (Ervin, 
1D. J.) 273 F. 268). And since the adoption of the Federal rules of civil procedure 
it has been held that the entry of a default judgment by the clerk purusant to 
rule 55 (b) (1) constitutes a final hearing within the meaning of section 1923 
(United States v. Herlong, D. C. W. D.S. C. 1949 (Wyche, D. J.), 9 F. R. D. 194; 
United States v. Bowde n, C. A. 10, 1950 (Phillips, ©. J iP 182 F. 2d 251 ). 

It would appear to our committee that in the light of these decisions the question 
is rather well settled and that the need for clarifying legislation is not urgent 
However, there does still appear to be confusion on the point in many districts 
which would be eliminated by the passage of the bill. We, therefore, suggest 
that the Conference approve and recommend the enactment of the bill, 


Mr. Sourwine. There is a note here from the clerk of the committee 
stating that Mr. Frank Chambers of the Department of Justice 
informed the committee that in connection with this bill the Depart- 
ment would submit a written report but that no representative of the 
Department would appear. 

Senator McCarran. All right. 

Mr. Sourwine. Those are all the communications, Mr. Chairman, 
that are in the file with respect to this bill. 

Senator McCarran. Is there anyone present who cares to be heard 
on this bill? 

Mr. Sourwine. There is nothing in the file, Mr. Chairman, to 
indicate opposition on the part of any person or organization. 

Senator McCarran. Very well. 

If there is no one appearing to be heard, the hearing will be con- 
cluded. 

(Whereupon, at 11:15 a. m., the hearing was concluded.) 


x 





